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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

BROWNSVILLE DIVISION ENTERED
06/05/2013
IN RE: §
8§ CASE NO: 11-10689
GILBERTO SALDIVAR, SANDRA 8 CHAPTER 13
CANALES SALDIVAR, 8
8§
Debtor(s). 8§ JUDGE ISGUR
8§
8§
GILBERTO T SALDIVAR, etal 8§
§
Plaintiff(s), 8§
§
VS. § ADVERSARY NO. 12-01010
§
JPMORGAN CHASE BANK, N.A., et al 8§
8§
Defendant(s). 8§

MEMORANDUM OPINION

Defendants, JPMorgan Chase Bank, N.A. (“Chase”) Bedtsche Bank National Trust
Company’s (“Deutsche Bank”), Joint Motion to DissiiS@omplaint, (ECF No. 9) is granted, in part,
and denied, in part.

Background

Plaintiffs are Debtors, Gilberto and Sandra Saldivehe Saldivars filed a voluntary chapter
13 petition on November 12, 2011. Case No. 11-30@BCF No. 1. The Saldivars filed this
adversary proceeding on September 26, 2012. ECH.Nd&Chase and Deutsche Bank filed their
Joint Motion to Dismiss Complaint on October 18120 ECF No. 9. The Saldivars filed their
Response to Defendant’s Motion to Dismiss on Nowem#9, 2012. ECF No. 13. The Saldivars
filed a Supplemental Response to Defendants Matiddismiss on December 4, 2012. ECF No. 14.
Chase and Deutsche Bank filed their Joint ReplyPkaintiffs’ Response to Motion to Dismiss

Complaint on December 13, 2012. ECF No. 15. Tadiars filed their First Amended Complaint
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on February 25, 2013. ECF No. 19. Chase and DeetBank filed their Joint Conditional Answer
to Plaintiffs’ First Amended Complaint on March 2013. ECF No. 22.

The Saldivars refinanced their home on August D942 and granted a security interest in
the property to Long Beach Mortgage Company. EGF19 at 2. The Saldivars executed a Texas
Home Equity Note, (the “Note”), promising paymerdé $604.19 per month to Long Beach
Mortgage Company for principal and interest onlgCF No. 19 at 2. From 2004 until 2009, the
Saldivars paid property taxes and insurance dyecBECF No. 19 at 2. In 2010 and 2011, Chase
advanced funds for force-placed insurance and pppexes. ECF No. 19 at 2. The Saldivars did
not pay property taxes in 2010, but did pay taxescty in 2011, and allege they are entitled to a
refund for amounts advanced by Chase in 2011. lR€CHA9 at 2.

On September 26, 2011, the Saldivars received tecdNof Default on behalf of Chase,
effective June 1, 2011, demanding $8,127.11 to thealefault. ECF No. 19 at 2-3. The Notice of
Default indicated that the cure amount includeeé letharges, periodic adjustments to the payment
amount (if applicable), legal fees and expenses aifllection. ECF No. 19 at 2.
The Saldivars allege that the cure amount includeaithorized fees and charges. ECF No. 19 at 3.
The Saldivars’ contract payment was only $604.10 mpenth, therefore they argue that the cure
amount should have been no greater than $2,4166@4 (19 x 4 months). ECF No. 19 at3. The
Saldivars allege that the $8,127.11 cure amoumtdiedd amounts paid for 2011 taxes that were, in
fact paid directly by the Saldivars. ECF No. 13at

The Securitized Trust

The Notice of Default indicates that the origina¢ditor is Deutsche Bank, as Trustee for
Long Beach Mortgage Loan Trust 2004-6. ECF Noatl®. The Trust is a New York common law
trust created through a Pooling and Servicing Agied (the “PSA”). ECF No. 19 at 4. Under the

PSA, loans were purportedly pooled into a trust andverted into mortgage-backed securities.
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ECF No.19at4. The PSA provides a closing daie the Trust of October 25, 2004.
ECF No. 19 at4. As set forth below, this was dae on which all assets were required to be
deposited into the Trust. The PSA provides that/ Nerk law governs the acquisition of mortgage
assets for the Trust. ECF No. 19 at 4
The Trust was formed as a REMIC trisECF No. 19 at 5. Under the REMIC provisions of

the Internal Revenue Code (“IRC”) the closing daftéhe Trust is also the startup day for the Trust.
ECF No. 19 at 5. The closing date/startup daygisiicant because all assets of the Trust wellgeto
transferred to the Trust on or before the closiatedo ensure that the Trust received its REMIC
status. ECF No. 19 at 6. The IRC provides inipent part that:

“Except as provided in section 860G(d)(2), ‘if ammount is

contributed to a REMIC after the startup day, thereereby imposed

a tax for the taxable year of the REMIC in whicle ttontribution is
received equal to 100 percent of the amount of soaolribution.”

26 U.S.C. § 860G(d)(1).

A trust’s ability to transact is restricted to thetions authorized by its trust documents.
ECF No. 19 at 6. The Saldivars allege that hdre, Trust documents permit only one specific
method of transfer to the Trust, set forth in 812d¥ the PSA. ECF No. 19 at 6. Section 2.01
requires the Depositor to provide the Trustee withoriginal Mortgage Note, endorsed in blank or
endorsed with the following: “Pay to the order oéudsche Bank, as Trustee under the applicable
agreement, without recourse.” ECF No. 19 at 7L pAbr and intervening endorsements must show
a complete chain of endorsement from the originttohe Trustee. ECF No. 19 at 7.

Under New York Estates Powers and Trusts Law 81{cR. property must be registered in

the name of the trustee for a particular trust rideo for transfer to the trustee to be effective.

! The Internal Revenue Code provides that the téreas estate mortgage investment conduit’ and ‘REMhean any
entity—(1) to which an election to be treated &EMIC applies for the taxable year and all priotetale years, (2) all of
the interests in which are regular interests adres interests, (3) which has 1 (and only 1) clafssesidual interests (and
all distributions, if any, with respect to suchergsts are pro rata), (4) as of the close of tHen®nth beginning after the
startup day and at all times thereafter, substantil of the assets of which consist of qualifietbrtgages and permitted
investments. ECF No. 19 at 5.
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ECF No. 19 at 7. Trust property cannot be heldhwitomplete endorsements and assignments that
do not indicate that the property is held in trbst a trustee for a specific beneficiary trust.
ECF No. 19 at 7.

The Saldivars allege that the Note was not traresfeto the Trust until 2011, resulting in an
invalid assignment of the Note to the Trust. EGFK M9 at 7. The Saldivars allege that this defect
means that Deutsche Bank and Chase are not valelHiwders. ECF No. 19 at 3.

In its Motion to Dismiss, (ECF No. 9), Chase andu8ehe Bank argue that the Saldivars
lack standing to challenge the validity of the gsmient to the trust. At the hearing on January 28,
2013, the Court stated that the law is well settled the Saldivars do not have standing to complai
about the Trust’s failure to follow its own intetocedures. However, if the assignment was void,
ab initio, because it occurred after the closing date, #iéi&rs do have a valid argument that Chase
and Deutsche Bank are not valid Note Holders. Tbart ordered additional briefing on whether
under New York law, failure to comply with the tesrof the PSA rendered assignment to the trust
void, ab initio; or, merely voidable.

The Court also ordered supplemental briefing ontidreTexas Local Government Code
§ 192.007 requires an assignment of a note todweded.

The parties submitted contemporaneous supplemdmiafs on February 28, 2013.
ECF Nos. 20 & 21. Chase and Deutsche Bank sulimitteir reply on March 14, 2013.
ECF No. 23. The Saldivars submitted their repi\March 15, 2013. ECF No. 24.

Force-Placed Insurance

Chase’s arrearage claim includes $4,888.10 forcefptaced hazard insurance.
ECF No. 19 at 8. The Saldivars allege that thenprms charged for this force-placed insurance
were significantly higher than average premiums domilar coverage. ECF No. 19 at8. The

Saldivars allege that the inflated premiums refsatnh the fact that a portion of the premium is lgein
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paid to Chase or an affiliated company in the fofma kickback. The Saldivars point to two artigles
one from the Chicago Tribunérorce-placed insurance, an unnecessary burden fapped
mortgage borrowersand, one from the New York TimeBjg Banks Face Inquiries Over Home
Insurance as evidence that Chase received kickbacks oreqolexed insurance transactions.
ECF No. 13 at 8.
Chase’s Proof of Claim

Chase filed Proof of Claim 14 on June 15, 201&naihg six pre-petition monthly payments
of $1,476.13 were due for a total of $8,856.78. FED. 19 at 8. The Saldivars allege that their
monthly payments were only $604.19. ECF No. 18.afhey allege that Chase’s inflated proof of
claim is a result of improperly force-placed inswre; taxes for 2011 that Chase improperly paid,;
and inflated inspection and appraisal fees. ECFIN@t 8. The Saldivars assert that Chase’s
escrow analysis attached to its proof of clairntorrect because it includes property taxes fod201

Jurisdiction

The District Court has jurisdiction over this predeng under 28 U.S.C. § 1334(a). Pursuant
to 28 U.S.C. § 157(a), this proceeding has beesrrexd to the Bankruptcy Court by General Order
2012-6.

Analysis
Rule 12(b)(6) Standard

The Court reviews motions under Rule 12(b)(6) “aticgy all well-pleaded facts as true and

viewing those facts in the light most favorabldghe plaintiffs.” Stokes v. Gan98 F.3d 483, 484

(5th Cir. 2007) (per curiam). However, the Cowrill' not strain to find inferences favorable to the

2 of course, these newspaper articles do not catestdvidence. Thegnay constitute a sufficient basis for considering
whether a plausible claim is being asserted focthiiscovery should be allowed.
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plaintiff.” Southland Sec. Corp. v. INSpire Ins. Solutions, 1865 F.3d 353, 361 (5t@ir. 2004)
(internal quotations omitted).

To avoid dismissal for failure to state a clainplaintiff must meet Fed. R. Civ. P. 8(a)(2)’s
pleading requirements. Rule 8(a)(2) requires apiato plead “a short and plain statement of the
claim showing that the pleader is entitled to félien Ashcroft v. Igbalthe Supreme Court held that
Rule 8(a)(2) requires that “the well-pleaded factsist “permit the court to infer more than the mere
possibility of misconduct.” 556 U.S. 662, 679 (2)Qquoting Rule 8(a)(2)). “Only a complaint that
states a plausible claim for relief survives a wotio dismiss.” Id. (citing Bell Atlantic Corp. v.
Twombly 550 U.S. 544, 556 (2007)). “[A] complaint doest need detailed factual allegations, but
must provide the Plaintiffs’ grounds for entitlenhém relief—including factual allegations that when
assumed to be true raise a right to relief aboeesgieculative level.L.ormand v. US Unwired, Inc.
565 F.3d 228, 232 (5th Cir. 2009) (internal quatatnarks removed).

Standing

As a threshold matter, the Court must first add@sase and Deutsche Bank’s assertion that
the Saldivars lack standing to challenge the glioi the assignment of their mortgage to the Trust

A. Under New York Trust Law, is anultravires act void or merely voidable?

A third party generally lacks standing to challerige validity of an assignmentBank of
American Nat'| Assoc. v. Bassman FBT, L.L.C., et980 N.E.2d 1, 7 (lll. App. Ct. 2012). A
borrower may however raise a defense to an assignihéat defense renders the assignment void.
Id.

The parties agree that under New York Trust Lawréievant statute
provides the following: “If the trust is expressedthe instrument
creating the estate of the trustee, every saleyey@mce or other act

of the trustee in contravention of the trust, excap authorized by
this article and by any other provision of lawy@d.”
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N.Y. Est. Powers & Trusts Law § 7-2.4.TiBassmancourt holds that despite the plain
language of § 7-2.4, under various circumstancésisiee’sultra vires acts are voidable and not
void. Bassman 981 N.E.2d. at 9. Th®&assmancourt cites New York cases that hold that
beneficiaries of a trust can ratify a trustealga vires acts. See Gregan v. Buchanan, et 8
N.Y.S. 83, 85 (N.Y. Sup. Ct. 1896&ee also Hine v. Huntington, et 403 N.Y.S. 535, 540 (N.Y.
App. Div. 1907);Birnbaum v. Birnbaum, et al503 N.Y.S.2d 451 (N.Y. App. Div. 1986). The
Bassmarcourt holds that the ability to ratify a trustealsra viresact is equivalent to finding that a
trustee’sultra viresact is merely voidable and not void.

Under 28 U.S.C. § 1652, this Court has the dutgpply New York law in accordance with
the controlling decision of the highest state colRbyal Bank of Canada v. Trentham Cor@65
F.2d 515, 516 (5th Cir. 1981). While the CourtdBnno applicable New York Court of Appeals
decision, a recent New York Supreme Court decisdactually similar to the case before the Court.
SeeWells Fargo Bank, N.A. v. Erobobo, et @013 WL 1831799 (N.Y. Sup. Ct. April 29, 2013j
Erobobqg defendants argued that plaintiff (a REMIC trusgs not the owner of the note because
plaintiff obtained the note and mortgage afterttbst had closed in violation of the terms of tI&AP
governing the trust, rendering plaintiff's acquit of the note void.ld. at *2. TheErobobocourt
held that under 8§ 7-2.4, any conveyance in conibtame of the PSA is void; this meant that
acceptance of the note and mortgage by the trafiimethe date the trust closed rendered the gansf
void. Id. at 8.

Based on thé&robobodecision and the plain language of N.Y. Est. Powkerbrusts Law
§ 7-2.4, the Court finds that under New York lassignment of the Saldivars’ Note after the start up
day is voidab initio. As such, none of the Saldivars’ claims will bendissed for lack of standing.
The Court expresses no view on the effect of abgeguent ratification, if any. It is sufficienttha

claim has been stated.
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The Saldivars have pled facts sufficient to withdtaismissal on whether the transfer to the
Trust was voidab initio. The Saldivars allege that assignment occurréirl—several years after
the startup day. If this proves true, Chase mayadhe owner of the Note.
B. Does Tex. Local Gov't Code 8§ 192.007 require recoation of mortgage assignment?
Texas Local Government Code section 192.007 pesvid
“To release, transfer, assign, or take anothemomatelating to an
instrument that is filed, registered, or recordedhe office of the
county clerk, a person must file, register, or rda@nother instrument

relating to the action in the same manner as tiggnat instrument as
required to be filed, registered or recorded.”

Here the security instrument was filed and recdrdéh Cameron County on August 31,
2004. ECF No. 21-4. The Saldivars citeMdler v. Homecomings Financial, LLC, et alvhich
holds that a transfer or assignment of a recordedgage must also be recorded in the office of the
county clerk. 881 F.Supp.2d 825, 830 (S.D. Tet2)0

In Richard v. CIT Groupthe court held that even assuming a violationl®2.007 in
assigning the deed-of-trust lien, the homeownemdidhave standing to complain because she was
not a party to the assignment, nor was she injbyethe assignment or a lack of recordation. 2012
WL 3030348, at *2. The parties to a land transactire not obliged to record anythinigl. Notes
are transferred by endorsement not by a dddd. The power to foreclose does not arise from the
public record, but from holding the noté.

This Court has also found that under §192.007atisence of recordation does not affect the
validity of the assigned deed of trust betweenhthmeowner and the lendetlill v. U.S. Bank, Nat'l
Assoc., et al. (In re Perry2013 WL 504859, at *3 (Bankr. S.D. Tex. Feb.12).

In Perry the Court also citek re Hamilton where the Fifth Circuit held that a chapter 13

debtor, acting with trustee powérsgeking to avoid a prepetition, unrecorded transtes charged

% Here the Saldivars may act with trustee powersyant to 11 U.S.C. §522(h).
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with inquiry notice of the transferld. at *3. If the Saldivars were merely bringingtate-law suit
against ChaseRichard v. CIT Groupwvould control. Because the Saldivars may act wntistee
powers, the issue is whether the Estate, as a lmgficdl bona fide purchaser for value, would have
discovered the assignment following reasonableiigqu That is a factual issue that must be tried.
Causes of Action
A. Objection to Proof of Claim

Chase and Deutsche Bank’s motion to dismiss thdivdas’ objection to Chase’s proof of
claim is granted, in part, and denied, in part.e Baldivars have asserted sufficient facts to suippo
the assertion that Chase’s claim is overstatecy Hssert that the proof of claim is overstatedtdue
forced-placed insurance. They allege that the prenon the force-placed insurance is inflated
because Chase, or an affiliated insurance compaogives a portion of the premium as a kickback.
The Saldivars cite to two articles containing tHeegations, and these facts are sufficient to
withstand dismissdl.

The Saldivars allege that their monthly paymenteevamly $604.19, not $1,476.13 as stated
in Chase’s Proof of Claim. They assert that tlsem@pancy is based on the fact that while they paid
property taxes in 2011, Chase still charged then@i1 property taxes as reflected in the escrow
analysis attached to the proof of claim. The Sald’ Deed of Trust allows the lender to maintain
an escrow account with funds for taxes and ins@arnihe Loan History attached to Chase’s Proof
of Claim reflects that an escrow account was eistaddl pursuant to the Deed of Trust. The

Saldivars do not have a claim against Chase fopgrtg taxes paid in 2011 as such taxes were

* The Court recognizes that these newspaper aréickeinadmissible as hearsay. However reliancthemrticles at the
12(b)(6) stage is acceptable because the hearsay Ieing introduced to establish the truth of $laddivars claim, but to
show the reasonableness of their belief, and peogyistification for their request for additionafonmation. SeeN.L.R.B.
v. PDK Investments, L.L.(G433 Fed.Appx. 297, 302 (5th Cir. 2011).
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properly escrowed. The Saldivars additionally provide no factualibdsr the assertion that Chase’s
proof of claim includes inflated inspection and eggal fees. These claims are dismissed for filur
to state a claim under Rule 12(b)(6).

B. Texas Debt Collection Act (“TDCA")

Chase and Deutsche Bank’s motion to dismiss thaéivdas’ TDCA claim is granted, in part,
and denied, in part. The Saldivars claim that €hersd Deutsche Bank violated several provisions
of the TDCA, specifically the following sections thfe Texas Finance Code:

1) §392.301(a)(8) was violated because in the Natic®efault, Chase and Deutsche Bank
threatened to accelerate and foreclose on thev@adihomestead. They assert that this was
prohibited by law because the Notice of Default dat include the admonishment of the
Saldivars “right to bring a court action to assbg non-existence of a default or any other
defense of the borrower to acceleration and salhich was required by the Security
Instrument.  Additionally, the Saldivars assertttl@celeration and foreclosure were
prohibited because Chase and Deutsche Bank aréabders or owners of the Note or
Security Instrument.

2) 8392.303(a)(2) was violated because Chase ands€reutBank attempted to collect
attorney’s fees, double property taxes, and o#nes &nd charges that were not authorized.

3) §392.304(a)(4) was violated because the Noticedafult lists Deutsche Bank as the
creditor, when it is not, in fact the creditor.

4) 8§ 392.304(a)(8) was violated because Chase ands€euBank inflated the amount of the
debt by including unauthorized fees and expengsebnasstated the character of the debt by

misrepresenting that they were the owners or hsldethe Note or Security Instrument.

® |f the Saldivars and Chase both paid the 2011 etgpiaxes, one of the parties should be reimburgddwever this
double payment does not mean that the Saldivarms dalaim against Chase for an inflated Proof air@!
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5) §392.304(a)(13) was violated because since thdivdas’ mortgage involved a home equity
loan, any attorney’s fees could only be collectédntluded in a judicially approved
judgment.

Chase and Deutsche Bank’s motion to dismiss isedewith respect to all of the Saldivars
claims under the TDCA, except to the extent thatirtrclaims under 8§ 392.303(a)(2) and
§ 392.304(a)(8) include claims for double propesyes and inflated inspection or appraisal fees,
which the Court foungupra are not sufficiently pled.

C. Real Estate Settlement Procedures Act (“RESPA”)

Chase and Deutsche Bank’s motion to dismiss tldh@as’ claims under RESPA is granted.

The Saldivars allege that Chase and Deutsche Batkted RESPA and its implementing
regulations by (1) charging sums in excess of thm@ila stated in the regulation, in violation of 12
C.F.R. 8 1024.17(c)(ii); and, (2) failing to useethppropriate method to analyze the Saldivars’
escrow account, in violation of 12 C.F.R. § 1024d}.7

As discusseduprg the Saldivars assert that they directly paid prgptaxes in 2011 and
that Chase’s escrow analysis, attached to its RibGlaim, is incorrect because it includes propert
taxes for 2011. Because Chase maintained an esroaunt pursuant to the Saldivars’ Deed of
Trust, the Saldivars do not have a claim againsts€Hor properly escrowed property taxes paid for
2011.

Conclusion
The Court will enter an order consistent with tMismorandum Opinion.

SIGNEDJune 5, 2013.

/) N
/ Y et Y
! Marvin Isgu?

UNITED STATES BANKRUPTCY JUDGE
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